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AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION
OF
FS CORP.

FS Corp. thereinatter called the *Corporation”, organized and existing undes and
by viftue of the General Corporation Law of the Staie of Delaware, does hereby certify as

follows:

1. The Corporstion filed its criginal Cortificaie of Incorporation with the
Secretary of the State of Delaware on March 9, 2001 under the rameKPW Corp.

2 By unanimous written consent of the Boand of Directors of the Corporation, a
oowuton was duly adopled, pursuant to Secuons 14100, 242 and 245 of the. Gevers)
Corporaiion Law of the State of Delaware. seting forth un Amended and Restated Cortfis of
Incorporation of the Corporarion and declaring ssid Amended and Restae Centificate of

its entirety as follows:
“FIRST.  The name of the Carporation is:
FS Corp.

SECOND. The address of mv:gisuuinfﬁuinmsuwufl)ehmhﬂ]l
Centerville Road, Suite 400, in the City of ‘Wilmington, County of New Castle. The name of its
egistered agent at such address is Corparation Service Compuny.

THIRD. The nature of the business or purposes 10 be conducted or
promoted by the Corporation is as follows

To engage in any lawful act or activity for which corporations may be urganized
under the Genesal Corporation Law of the.State of Delsware,

POURTH. = The total number_of shares of all classes of stock which the
Corporation shall have authority to issue is (a)425.000.000 shares of Common Stock, $0.01 par
value per share (”smgﬁ. and () 100.000.000 shares of Preferred Stock, $0.01 par

value per share (“Breferved Stock”). -

The following is a statement of the designations snd the powers, privileges and
ights, and the qualficarions, limitations or restrctions thersaf respect of each class of capital
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A. COMMON STOCK.

1. General. The voting, dividend and liquidation rights of the holders of the
Comumon Stock are subject (o and qualified by the righis of the holders of the Preferred Stock of
any series as may be designated by the Board of Direciors upon any issuance of the Preferred
Stock of any series.

2. Voting. "The holders of the Common Stock are entitled Lo ane vote for each share
held at all meetings of stockholders (and written acticns in liew of meetings). There shall be no
cumulative voting,

The number of authorized shares of Common Siock may be increased or
decressed (but not below te number of sharcs thereof then outstanding) by the affirmative vote
of the holders of a majority of the stock of the Corporation entitled Lo vote, irrespective of the
provisions of Sextion 242(b)(2) of the General Corporation Law of Delaware.

3. Dividends. Dividends may be declared and paid on the Common Stock from
funds lawfully available therefor as and when determiined by the Board of Dircctoss and subject
to any preferential dividend nghts of any then outstanding Preferred Siock.

4. Liquidation. Upon the dissolution o liquidation of the Corporation, whether
voluntary or involuntary, holders of Comman Stack will be eniitled 10 receive all assets of the
Corporation_available for_disiriburion 1o its stockholders, subject to_sny preferential and
Pparticipation rights of any then outstanding Preferred Stock.

B. SERIES A CONVERTIBLE PARTICIPATING PREFERRED STOCK,

One Hundred Miflion (100,000,000) shares of the authorized nd unissued

Proferred Stock of the Corporation w hercby designezod “Scries A Convertible Participating

7 Brefesd Stock” (the "Series A Preferred Stock”). The Series A Preferred Stock shall consist of

/(45823333 shares of Serics A1 Convertible Paticipuing Preferred Stock (the “Series A-l

v/ Preferred Stock”) and 34,166,667 shares of Series A-2 Conventible Participating Preforred Stock

(the “Serics A-2 Proferred Siock™). All sheres of the Serics A Preferred Stock shall be i

in all respects and the holders thereof shall be entitled 1 the same rights, preferences, powers,

privilEges and shall be subject 1o the same restrictions, quaifications and limitations, m cach

case, to the extent provided herein, cexcept a5 olherwise specifically provided herein or by
applicable law.

I Dividends

(@) The holders of record of the Serics A Preferred Stock shall be cnitled (o
receive regular dividends on each share thereof at the mnal rate of (i with respect t the Series
Al Preferred Stock, six percent (6%) of the Series A-l Liquidation Value (1s hervinafter
defined). and (if) with respect 10 the Series A-2 Prefemed Stock, six percent (6%) of the Series
A2 Liquidation Value (as hereinaficr defined), which if declared in the cases of both (1 and [
shall be payahic on the last day of each fiscal year cocling December 31, with dividends for any
pastial fiscal years aceruing pro rata. Dividends shall be paysble in cash o, &t the option of each,
holder of the then outstanding shares of the Serics A Preferred Siock, in fully paid and nen-
sssessable sharcs of Scrics Al Profemd Stock, with respect to the Scrics A- Preferred Stock,

Nv_sarse
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or in fully paid and non-assessable sharcs of Serics A-2 Preferred Stock, with respect 10 the
Series A-2 Preferred Stock (such additional shares in cach case 1o be referred 10 25 (PIK
Shares™), which PIK Shares shall be valued by the Board of Directors 2s of the date of issuance
based on the original purchase price of the Series A-1 Preferred Stock or Series A-2 Preferred
Stock (as applicable) or, if a subsequent round of financing of at least $20,000,000 has cccurred
wherein parties other than the initial purchasers of the Series A Preferred Stock comprised the
puschasers of thirty perceat (30%) or morc in intorest of the capital stock of the Corporation
issued in such round, on the purchase price for the most recent sach round of financing:
provided. however, that with respect © a conversion purswni 1o Section B{@Xd) of this Article
‘Fourth, dividends shall be paysble in cash. All such dividends shall be cumulative end shall be
deemed 10 accruc on all shares of Series A Prefemred Stock, incluing all PIK Shares, whether o
ot declared by the Board of Directors, from and after the date of the issuance of chares of the
applicable Scrics A Preferred Stock up 1o and including five (5) years from the date of original
issuance of the Series A Preferved Stock.

(b)  Promptly afer the fifth anniversary of the date of criginal issuance of the
Serics A Preferred Stock, the Corporation shall pay to the holers of the Series A Preferred Stock
all unpaid dividends acerued under paragraph (a) above, 1o the extent permined by applicable
law. From and after the fifth anniversary of the date of original issuance of the Serics A Preferred
Stock, the holders of record of the Series A Preferred Suck shall be entitied (o receive regulsr
dividznds at the initial amowal rate of twelve percent (12%) of the Serics A-1 Liquidation Value
or Series A-2 Liquidation Value, as applicable, which shall be payable, lo the extent permitted by
applicable Jaw, on the last day of cach fiscal year eading December 31, with cividends for any
partial fiscal years acering pro rata. The rale of such dividend shall increase by two percent
(2%) each year, up to the greater of twenty percent (20%) of the Serics A-L Liquidation Value or
Series A-2 Liquidation Value, a applicable per annum; provided, however, tha in the event that
the amount of the dividends called for by this subsection 1(b) cxcesd the maximum amount
permitied by law, such dividends shall be reduced to the maximum amount permitted by law. ALl
such dividends shall be payable on the applicable payment daic in cither cash ur PIK Shares (al
the option of cach holder of the then oursanding shares of the Series A Preferred Stock) md
shall be cumulative und shall be deemed o accruc on ail shares of the Scrics A Preferred Stock
‘Whether or ot declared by the Board of Directors, from and ufter the fifth amniversary of the date
of original issuance of the Series A Preferred Stock.

(©)  The Corporation shall not declare or pay any cash dividends or other
distributions an shares of Common Stock until the holders of the Series A Preferred Stock then
outstanding shall have first received, or simultancously reccive, all dividends accrued therean for
all past dividend penods and the full dividends accrued thereon for the current dividend period
shall have been paid or declared and set aside for payment

2 Voing

@) Exch holder of oustanding shares of Series A Preferred Stock shall be
entided 10 the number of votes cqual t the number of whole shares of Commen Stock into
which the shares of Serics A Preferred Stock held by such holder are then convertible (as
adjusted from time to time pursuant to Scction 4 below), at cach mesting of stockholders of the
Corporation (and written actions of stockholders in lieu of meetings) with respect to any and all
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‘matters proscnted to the stockholders of the Corporation for their action or consideration. Except
a5 provided by law, by the provisions of subsections 2(b) and (c) below ar by the provisions
establishing any other serics of Preferred Stock, holders of Serics A Preferred Stack and of any
other utstanding scrics of Preferred Stock shall vore together with the holders of Common Stock
as asingle class.

(6)  Avany time when at least 18,750.000 sharcs of Serics A Preferred Stock
arc vutstanding (as adjusted for any stock dividends, combinations or splits with respect to such
shares), except where the votc or writien consent of the holders of 2 greater number of shares of
the Corporation s required by law or by the Certificate of Incarparation of the Corporatian, and
in addition to any cther vote roquired by law or the Certificate of Incorporation of the
Corporation, except as otherwise provided in Section 2c) hereo, without the approvel of the
holders of greater than threc-quarters of the then outstanding shaes of Series A Preferred Stock,
given in writing or by Vot at a meeting, consenting or voring (as the case may be) scparately
from any other class of the Corporehon's cepital stock, but together o5 a single grovp, the
Corporation will not:

() Effectany sule, lease, assignment, wansfer, or other conveyance of
all or substantially ail of the assets of the Corporatian or any of its subsidisries (o, or any
consolidation or merger involving the Corporaiiun or any of ifs Subsidizries with, any person o
entity;

(i) Bffect the scquisition of any assets, in a single transaction or series
of related transactions, which individually or in the sggregatc have a value in excess of
$5,000,000;

(i) Amend the Cenificaic of Incorporation of the Corporation
autharize additional sharcs of Serics A Prefemed Stock o otherwise emend, alter or repeal the
preferences, special rights ar other powers of the Series A Preferred Siock 50 2 10 affect
adversely the Series A Preferred Stock:

(v)  Except as otherwise provided herein, amend the Centificate of
Incorporation of the Corporation to authorize, or oiherwiss issuz, any shares of capital stock with
preference or priority over, or on a parity with, the Series A Preferred Stock as to the right to
receive cither dividends or amounts distributable upon liquidation, dissolution or winding up of
the Corporation or as to any other right;

() Authorize or otherwise permit the issuance of any shares of
Common Stock ather than the issuznce of shares of Common Stock which may oceur pursuant 1o
acircumstance set forth in Sectians 4{cXii)(A) through (F):

(vi) Consent (o any recapitalization or reorganization, or any
banknupicy. liguidation, dissolution, winding up or any telaied proceeding, of the Corporation.

(vii)  Incur, in the sggregate. any indebiedness in excess of $5,000,000;

(viii) Excepl s otherwise provided in subsection 6 below. redeem ar
repurchasc any shares of the Corparation’s eapital stock except in connection with the purchase
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of shares of Commen Stock from former employees of the Corporation who ecquired such shares
direetly from the Corporation, if esch such purchase is made pursuant 1o contractual rights held
by the Corporation relating to the termination of cmployment of such former employee; ot

() Except as otherwise provided herein, incresse or decrease the
auinber of members ofthe Corporation's Mo of Directors

{© (i) If that cenain{ OEM Amn:nl (the “OLM Agresment”), dated as of
June 1, 2001, by and between the Corporation #nd Lucent Technologies, Inc. (“Lucent
Technglosies™) is terminaicd in connection with & breach of the OEM Agreement by Lucent
Technologies, then the holders of the shares of Series A-2 Preferred Stock shall not be entitled to
vote, and such shares of Series A-2 Preferred Stock shall not be considered, with respect o any
class vole with respect to any sale, lease, ussignment, transfer, or other conveyance of all ot
substanially all of the assets of the Corporetion or any of its subsidiarics to, or any consolidation
‘or merges involving the Corporation or any of its subsidiarics with, sny person or entity engaged
in & business that is directly compettive with the busincss of Lucent Technologies® Wireless
Networks Group. If Lucent Technologies (2) breaches the OEM Agreement by failing to meet
any Quarterly Purchase Comumiunent, Annual Purchase Compmitment or True-up Payment (as
such terms are used in the OEM Agreement) or to make payments under the OEM Agreement
sufficient 1o result in an aggregaic annual gross margin Lo the Corpuration of at least the gross
‘margins provided under the OEM Agreement and (b) all cure periods with respect thereto under
the OEM Agreement have expired and such hreach has ot heen cured, then following such cure
pesiods end during the continuance of such breach. the holders of the shares of Series A-2
Preferred Stock shall not be eniitled 10 vote, and such shares of Series A-2 Prefermed Stock shall
not be considered, with respect to any vote with respect [0 2 transaction described in clauses (i)
or (vi) in subsection 2(b) above.

(i) If the OEM Agreement shall have cxpired in accordance with its.
terms, then with respect 1o any vote with respect to a transaction described in clauses (i) or (vi) in
subsection 2(b) above, such transaction shall not be effected without the approval of (1) the
holders of a majority of the then outsianding shares of Common Stock and Series A Preferred
Stack, given in writing or by vote at a mecting, conscrting or voting (as the case may be)
together as a single group and (i) so loag as af least 8,333,333 shares of Series A-1 Preferred
Stock are outstanding (a adjusted for any stock dividends, combinations or splits with respect to
such shares), the holders of 2 majority of the then outstanding shares of Series A-1 Preferred
Stock, given in writing or by voic at a meeling consenting or voting (zs the case may be)
sepasately from any other class of the Corporation's capital stock, but twgether as a single group.

3. Liquigalion Prelerence. The holders of Series A Prefemed Stock shall have the
following righs upon liguidation:

(@) Gemerlly. In the event of a liuidation, dissolution, or winding up of the
Corporation, the holders of the Sencs A-] Proferred Stock shall be enitled to receive. out of the
assets of the Corporation available for distribution to its stockholders (whether from capital or
surplas). o sum equal 1o $1.50 per shuse of Seics Al Prefemod Stosk (the “Series Acl

Liquidation Vaiue") pius all dividends theretofore acerued on such shares but which have not
been paid (the “Scrics A-1 Liquidation Preference™ prior fo any payment to the holders of the
Series A-2 Preforred Stock or Common Stock.  After payment in full of the Series A-1

Ny—sszgy



[image: image6.jpg]AUG-32-2077 14111 VEEKEND JOURNAL

Liquidation Preference, the holders of the Serics A-2 Preferred Stock shall be entitled to receive,
out of the assets of the Corporation available for distribuion to its stockholders {whether from
capital or surplus),  sum equal to $1.20 per shase of Series A-2 Prefemred Stock (the "Series A-2
Liquidstion Value®) plus all dividends theretofore accrued on such shares but which have not
been paid (the “Series A-2 Liquidation Profercnce™) prior to any payment to the holders of the
Common Stock. Notwithstanding the foregoing, if the initial holders of the Series A-1 Preferred
Stock shall be required 10 purchase additional Seriss A-1 Preferred Stock in accordance with the
Series A Convertible Partciating Preferred Stock Purchase Agreement dated as of May 25,
2001, smong, the Corporation and the Purchasers named therein (the *Purchase Agreement”), and
fail to comply with such requirement by the date specified in the Purchase Agrecment, the Series
A-1 Liquidaton Preference and the Series A-2 Liguidation Preference shall be peid on 3 pari
passu basis. After payment in full of the Series A-1 Liquidation Preference and the Series A-2
Liquication Preference, the holders of shures of Series A Preferrcd Stock shall be cntitied to
participate in the remaining assets of the Corporation, and any assets availsble for distribution
shall be distributed to the holders of the Common Sock and the holders of Series A Preferred
Stock in proprtion to the mumber of shares of Common Stock then held by them and the number
of sharcs of Common Stock which they then have the right o acquire upon conversion of the.
shares of Series A Preferred Stock then held by them.

(b)  Certain Transactions. For the purposes of this Section 3, a Merger Event
(as horcinafier defincd) shall be deemed to be a liquidation, dissolution, o winding up of the
Corporation. A “Merger Event” shall mean (1) 4 sale, conveyance, morgage, transfer, license,
pledge. lease or other disposition of allor substantially all of the assets of the Corporation, or (i)
any merger o cousolidation of the Corporation inio or with any other corporation or emity,
except any such merger ar cansolidation where the stockholders of the Corporation immediatcly
pror thercto shall, immediately thereafter, hold as 4 group the right to cast fifty percent (50%) or
more of the voies of all hoiders of vating securitics of the resulting or surviving carporation or
entity on any matter on which any such holders of voting sezurities shall be entitled to vote,

(€)  Non-Cash Disributions. For purposes of this Section 3, if any assels
distribuied to stockbolders upon liquidation of the Corporation consist of property other then
cash. the amount of such distribution shail be deemed 1o be the fair market value thercof & the
fime of sach distribution, as determined in good faith by the Board of Directors of the
Corporation.

4, Conyersion. The holders of Series A Preferred Stock shall have conversion rights
as follows:

(@  Right o Convert. The holder of any share or shares of Seriey A Prefexed
Stock shall have the right, a iis option, st any time and from time to time, and withoat the
payment of additional cansideration by the holder thereaf, 10 convert any such shares of Series A
Preferred Stock into such number of fully paid und nonassessable shares of Common Stock s
obtained by () multiplying the number of sharcs of Series A Preferred Stock 5o to be cmverted
by One Dollss and Fifty Cents ($1.50) and (1) dividing the rosult by the conversion price of One
Dallar and Fifty Cents ($1.50) per sharc or. in case an adjustmeat of such price has (sken place
pursuan to the further provisions of this subscction 4, then by the conversion pricc as lsst
adjusted and in effect at the dale any share or shares of Series A Preferred Stock are surresdered
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for conversion (such price. or such price a5 last adjusted, being referred (0 a5 the “Conversion
Price™).

() Mechanics of Conersion. Before any holder of Series A Preferred Stock
shall be entitled to convert the same into full shares of Common Stock, the holder shali surrender
the certificate or cortificates therefor, duly endorsed for transfer, at the office of the Corporation
or any trensfer agent of the Corporation and shall give written notice o the Corporation at such

gextificates in connection therewith. issuc and deliver a1 such office to suck holder of Series A
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Preferred Stock shall thereatter be treated for all purposes as the record holder of the number of
shares of Common Stock issuable (0 sush hoider upon such conversion,

©  Adjusimenis to Conversion Price.

G)  Adjustments of Conversien Price of Common
Stock. Eacepl s provided in subsection 4(c)(it) below, if and whenever the Corporation shall
issue or sell, or is, in accordance with sehsections 4(c)(iMA) through (G) below, deemed 1o have
issued or sold. any shares of Common Stock for a consideration per share less than the
Conversion Price in effect immediately prior 10 the time of such issue or sale, then, forthwith
uj such issue or sale, the Conversion Price shall be reduced 1o the price determined by
ing (x) an amount cqual to the sum of (a) the mumber of shares of Common Stock
outstanding immedistely prior o such issue or sale multplicd by the then existing Conversion
Price and (b) the consideration, if uny, roccived by the Corporation upon such issuc or sale, by
) the total number of shares of Common Stock outstanding immeciately after such issue or
sale.  For purposes of determining the number of shares of Comman Siock outstanding as
provided in clauses (x) and (y) above, the number of shares of Common Stock ssusble upon
conversion of all outstanding sheres of Preferred Siock shall be deemed to be outstanding,

For purposes of this subsection 4(cX, the following subsections $(c)(i)A) w (G)
shall also be applicable:

(A)  Issuance of Rights or Options. In casc at any tlime the

Corporation shall in any manner grant (whether direxly or by assumption in a merger or
otherwisz) any warrants of other rights to subscribe for or to purchase, or any options for the
purchase of, Commen Stock o7 any sock or security convertible into or exchangeable for
Common Stock (such warrants, rights or options being called “Options™ and such convertible or
exchangeable stock or securitics being called "Convertible Securities™) whether or not such
Options or the right to convest or cachangs any such Convertible Securitics are immediately
cxercisable, and the price per share for which Common Stock is issusble upon the exercise of
such Options or upon the conversion or exchange of such Convertibie Securitics {(detenmioed by
dividing (1) the total amount, if any. received or receivable by the Corporation as consideration
for the grenting of such Options, plus the minimum aggregate amount of additional consideration
payzbie 10 the Corporation upon the exercise of all such Options, plus, in the case of such
Optians which relate to Convertible Securities, the minimur aggregaze amount of additional
considetation, if any. payable upon the issue or sale of such Convertible Securities and upon the
conversion or exchange thereof, by (i) the (otal meaxiinum number of shares of Common Stock
issuable upon the exercise of such Options ar upon the conversion or exchange of al such
Convertible Securities iasuable upon the excreise of such Ogtions) shall be less than the
Comversion Price in effest immediately prior (o the time of the granting of such Options, then the
total maximum number of shares of Common Stock issusble upon the exercise of such Options
Or upon conversion or exchange of the total maximum amount of such Convertible Securidies
issusblc upon the excreise of such Options shall be decmed to have been issued for such price
per share as of the date of granting of such Optians and thereafier shall be deemed to be.
outstanding. Except as atherwise provided in subsection AeHIIC), no adjustment of the
Conversion Price shall be made upon the actual issue of such Common Stock or of such
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Convertible Securities upon exervise of such Options or upon the sctual issue of such Common
Stock upon conversion or exchange of such Convertible Securiics.

(B)  lssuunce of Convestible Securitics. In cese the Corporation

shall in any manner issuc (whethcr dircetly or by assumption in a merger or otherwise) or sell
any Convertible Securities, whether or not the rights fo cxchange or convert any such
Convertible Securities arc immediately exercisable. and the price per share for which Cormmon
Stock is issuable upon such conversion or exchange {deicrmined by dividing (i) the total amount
reezived or receivable by the Corporation as consideration for the issue or sale of such
Convertible Securities, plus the minimum aggregate amount of additional considerstion, if any,
payable to the Carporation upan the conversion or exchange thereaf, by (if) the total maximum
number of shares of Common Stock issuable upon the cunversion or exchange of all such
Convertible Securities) shall be less than the Conversion Price in effect immediately prior fo the
time of such issue or sale, then the lotal maximum mumher uf shares of Comman Stock issuable
upon conversian ar exchange of all such Convertible Securities shall be deemed to have been
issued for such price per sharc as of the date of the issuc or sale of such Convertible Securities
and theeafier shall be deemed to be outstanding. provided that (z) except as otherwise provided
in subsection 4(c))(C)- no adjustment of the Conversion Price shall be made upon the actual
issue of such Common Stock upon conversion or exchunge of such Convertible Securities and
(b) if any such issue o sale of such Convertible Securities is made upon exercise of any Options
1o purchase any such Convertible Sccurites for which adjustments of the Conversion Price have
been or are 10 be made pursuant to other provisions of this subsection 4(c)(), no further
adjustment of the Conversion Price shall be made by rcason of such issuc or sale.

(C)  Change in Option Price or Conuersion Rate. Upon the

happening of any of the following cvents, namely. if the purchass price provided for in my
Option referred (o in subscetion (c)(i)(A). the additional consideration, if amy. payable upon the
conversian or exchange of any Convertible Securities referred to in subsection 4(c)()(A) or (B),
or the rate  which Convertible Securities refemred 1o in subsection 4(cXi)A) or (B) are
convertible into or exchangeabic for Comman Stock shail change at any Gme (including, but not
limited to, changes under or by rcason of provisions designed to protect against dilution), the
Conversion Price in effect a1 the time of such event shull forthwith be readjusted 1o the
Conversion Price which would have been in effeci at such time had such Options or Convertible
Securities still outstanding provided for such changed purchase price, additional cansideration or
conversion rate, as the case may be, at the time initially granted, issucd or sold, but only if as
result of such adjustment the Conversion Price then in effect hereunder is thereby reduced; and
on the termination of any such Option cr any such right 1o convert or exchange such Convertible
Securitics, the Canversion Price then in effect hercunder shall forthwith be increased o the
Conversion Price which would have been in cffect at the time of euch termination had such
Option or Convertible Securifies, to the exient outstanding immediately prior 1o such
termination. never been issved.

(D)  Stock Dividends. In case the Corporation shall declare
dividend or make any other distriburinn upon any siuck of the Corporation (other then Common
Stock) payable in Comman Stock, Options or Convertible Securities, then any Common Stock,
Options or Convertible Securities, as the case may be, issuable in payment of such dividend or
distribution shall be decmed to have been issued or sold without consideration.

Ny—sensg
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(E)  Consideration for k or Optigns. In case any sharcs of

Common Stack, Options or Convertible Securifies shall be issued or sold for cash. the
consideration received therefor shall be deemed 1o be the amount received by the Corporation
therefor, without deduction therefrom of any expenses incurred or any undarwrting commissions
or cancessions paid or allowed by the Corporation in comnection therewith. In case any shares of
Comman Stock, Options ar Convertible Securiies shall be issued or sold for » consideration
gther than cash, the amount of the consideration other than cash received by the Carporation
shall be deemed 10 be the fair value of such consideration us determined in good faith by the
Board of Dircctors of the Corporatian, without deduction of any capenses incued o any
underwriting commissions or concessions paid or allowed by the Corporation i commectios
therowith. In case any Options shall be issued in conncction with the issue and sale of other
Secuties of the Coeporation, together comprising one integral transaction in which o specific
gonsideration is allocated o such Opians by the parties thereto, such Oplions shall be deetmed 16,
have been issued for such consideration s determined in good faith by the Bosrd of Directors of
the Corporation.

(F)  Record Date. In case the Corporation shall take o record of
the holders of jis Commen Stock for the purpose of entiling them (1) (o Teceive 8 dividend o
tper dismibution payable in Comumon Stock, Options or Convertible Securities or (i o
subscribe for or purchase Common Stock, Options or Convertible Securities, then such yecord
date shall be decmed to be the date of the issuc. or salc of the shares of Common Stock deemed to
have been issued or sold upon the declaration of such dividend or the making of such other
distrbution ar the datc of the sranting of such right of subscription o purchase, 2 the cete. may
be.

() Trcasury Shares. The rumber of shares of Common Srock
Coustanding at any given time shall not include shares awacd or held by or for the account of the
Corporation, and the disposition of any such shares shall be considered an tusme oy sare
Common Stock for the purpose of this subsection 4(c)(i).

i) Issues of Stock Anything herein to the

of shares of Series A Preferred Stock: (C) any sharos of Commen Stock pursuant to which the
Comversion Price is adjusted under subscction )i (1) o1 (v): (D) 1o the extent not covered
by the precaing clause (4), any sharcs of Common Stock tssped Ppursuant 0 the exchange,

10
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Somversian or cuercise of any Options or Comertible Securities that have. previously becn
incorparaied into computations hereunder on the daie when such Options or Comvertiols
Securitcs were issusd; (E) any shares issued a5 a dividend on the Serics A Preforred Stock. on
(F) any shares. warranis or options 1o purchase capital stock of the Corporstion 1 commection
with bona fido acquisitions. mergers. debt or equipment financings or similar tantectione.

(i) Adjustments for_Subdivisions, _Cor

inations or Consolidations of Cx Stock. In the event the oustanding shares of

subdivision or increase. be proportionaiely increased (and the Conversion Price proportionately
decreased). In the event the outstanding sheres of Common Stock shall be comabin or
consoliuated, by reclassification or otherwise, into a Iesser numbes of sharcs of Common Stock,
the number of shares of Common Stock into which such Series A Preferred Stock iy convertiun:
shell. concurrently with the effectiveness of such combination or consolidation, be
proportionstely decreased (and the Conversion Price proportionately increased)

) ustments lor Reclassification, Exchange and Substirution. If tho
Comman Siock issuable upon conversion of the Series A Preferred Siock shall be changed into
the same or a different number of shares of any other class or classes of stock, whethe by capital
reorganization, reclassificaion ur otherwise (other than a subdivision o cambination of st
provided for above). the number of shares of Commen Stock into which such Series A e
Stock is convertible (and the Comversion Price) shall, concurrently with the effectivensss of qucy

(@) Mandatory Conversion,
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@ Public Offering. Each share of Serics A Prefered Stock shall
automatically be converted into one (1) fully paid and nonassessable share of Common Stock
(subjest to adjustment s provided above) upon the occurrence of the closing of the sale of shares
of Comman Stock in a firm commitment underwriting, at a price to the pubiic of at Jeast $6.00
per share (subject Lo appropriaie adjustment for siovk splits, stock dividends, combinations and
other similar recagitalizations affecting such shares), in a public offering pursuant to an effective
registration statcment under the Sccuritics Act resulting in 2 least $50,000,000 of gross procesds
to the Corporation.

@) Eleciion of Majority of Holders, Each share of Series A Prferred
Stock shall automatically be. converted into one (1) fully paid and nonassessable shero of
Comimon Slock (subject to adjustment as provided ahove) at the election of the holders of thyee.
quarers of the outstanding shares of Series A Preferred Stock. In the cvent the holders of throe.
uarrs of the outsiaming shares of Series A Preferred Stock so elect, such holders shall give
‘writien notice thereof o the Corporation setting forth the cate upon which such conversion shall
oocur. which datc shall be at least twenty (20) days. but no more than sixty (60) days, from the
date of such notice.

Gii)  Procedures. Al holders of recard of shares of Series A Preferred
Stock will be given at less fiften (15) days” prior wiiten notice of the date fixed and place
designated for mandatory conversion of the Series A Preferred Stock and che event whih
resulted in the mandatory comversion of the Series A Prelerred Sk into Common Stoek. Such
notice shall be sent by firs class mail, postage prepaid, to each holder of record of the Series A
Prefered Stock at such holder's addlress as shown in the recards of the Corporation, On
before the date 5o fixed for conversion, sach holder of shares of the Series A Prefered Stock
shall surrender his or its certficatc or certifcates for all such shares to the Corporation at the
place designated in such nolice and shall thereafier receive certificates for the mumber of shares
of Common Stock to which such holder is entited. The mechanics for conversion s othay
Provisions relating to conversion of Series A Preferred Stock into Cammon Stock set forth
cloewhere in these Amended and Resisted Cetificate of Incorporation shall apply to e
‘mandatory conversion of the Serics A Preferred Stock.

ke certificats seting forth (1) such adjustments and readjustinents and (i the numnbee of shares
of Commen Stock and the amoun, i any, o cther praperty which at the fime would pe received
upon the conversion of Series A Preferred Stack

) Notices of Recond Dute. Inthe event thatthe Corporation shall propose at
any time:

Nr_sszsy



[image: image13.jpg]AUB-33-2087 14112 WEEKEND JOURNAL

()t declare any dividend or distibution (other than by purchase of
Common Stock of employees, officors and directors pursuant to the termination of Such persons
or pursuant to the Corporation’s exercise of rights of first refusal with respect to Common Stock
held by sach persons) upon its Common Stock, whether in cash, propenty, stock or other
securities, wheher or not a regular cash dividend and whether of not out of eamings or earned

surplus;

(i) 10 effect any reclassification or recapitalization of its Common
Stock shares outstanding involving a change in the Common Stock: or

(Gii) 0 merge or consolidate with or into any other corporation, or sell,
lease or convey all or substantially all its property or business. or to liquidate, dissolve or wind
up;

(D) then, in connection with cach such event. the Corporation shall
send 10 the holders of the Series A Preferred Stock:

al least iwenty (20) days' prior written notice of the dute on which a record shall be taken for
such dividend or distribution referenced in (i) above (and specifying the datc on which the
holders of Common Stock shall be entitled thereto) or for determiing rights to vote in respect of
the matters referred to in (ii) and (iii) above; and

(2)  in the case of the matters referred to in (i) and Git) above, at least
twenty (20) days" prior writtcn notice of the date when the same shall take place (a0d specifying
the date on which the holders of Common Siock shall be entitled 10 exchange their sharcs of
Commen Stock for securitics or other property deliverable upon the occurrence of such even),

Each such written notice shall be given by first class mail, postage prepaid,
addressed to the holders of Series A Preferred Stack a1 the address for each such holder as shown
on the books of the Corporalion.

®  No_Impsimment. The Corporation will not, by smendment of jts
Centificate of Incorporation or through any reorganization. trsfer of asaets, conwolidation,
merger, dissolution, issue or sale of securities or any other voluntary action (other than actions
taken in good faith), avoid the observance or performance of any of the texs 1o be Gbserved or
performed hereunder by the Corporation but willat all imes in good faith assis in carrying, vt
&l the provisions of this Articlc and in aking all such action as may be necessary ur spproprste
i erder 1o protect the conversion rights of the holders of the Series A Preferred Stock against
impairment.

() Reservation_of Commen Stock and Preferred Stock. The Corporation
shall, at all Gimes when the Series A Preferred Stock shall be outstanding, reserve and keep

availablo out of s authorized but unissued stock, for the purpose of effscting the conversion of
the Series A Preferred Stock, such number of is duly suthorized shares of Common Siock es
Shall from time to time be sufficient 10 ¢fect the canversion of all outstanding Serics A Proferred
Stock. The Corporation shall, a al times until the Corporation shall have o more abligation s
fssue any PIK Shares, reserve and keep available out of its awhorized but unissued stock, such,

N—smnse
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number of PIK Shares a5 shall from time 1o me be sufficient to pay any applicable stock
dividend with respect 10 the Series A Prefemed Stock

() No Adwsiment. Excep: as otherwise provided herein, upon any voluntary
conversion of the Series A Preferred Stock, no. adjustment 10 the conversion rights shall be made
for declared but unpaid dividends on the Serics A Preferred Stock surrendered for conversion or
on the Common Stock delivered.

() Cancellation of Series A Preferred Stock. Al shares of the Series A
Preferred Stock which shall huve been sumcndcred for convorsion as herein provided shall no

Jonger be dezmed 10 be oursianding and sil nghts with respect w such shares, including the
fghts, if any, to reseive notices and to i, shall forthwith cease and terminate except only the
Tight of the holders thereof 1o receive shares of Common Stock in exchange therefor and 1o
receive payment of any declared but unpeid dividends thercon. Any sharcs of the Serics A
Prelerred Stock 0 converted shall be retired and canceled and shall not be reissued, and the
Corporation may from time 10 time take such appropriate action as may be necessary to reduce
the authorized Series A Preferred Stock.

-9 Amendments. No provision of these terms of the Series A Preferred Stock may
be amended, modified oc waived without the writien consent or affirmative vote of the holders ¢f
at least two-thirds of the e outstanding shares of Series A Preferred Stock,

6 Redemption.

(@ Redemption of Series A-2 Freferred Stack. If a petition, either voluntary
or fnvolumary, with respect to Lucent Technologics or any successor thereto has been fled undy

Bankruptcy Code. and in any <uch case such filing has not been dismissed withi sixty (60) days
(the "Chapter 7 Event"). the Corporation shall immediatcly redeem, without notice 1o or conseat
of te holders of the Series A-2 Prefemred Stock, shures of Serics A-2 Preferred Stock.

redemption price of 2610 ($0.00) per share, in &n amount such tha following such redemption,
the aggregate number of shares of Series A-2 Preferred Stock issued gnd outstanding is equal o
the Recapitalized Amount (as hereinalier defined). The Recapitalized Amount hall pe the
mumber of shares calcuiated in accordance with the following formal

obtaining knowledge of a Chapter 7 Even, the Corporation shall calculare e Recapitalized
Amount and notify the holders of the Serics A-2 Preferred Stock of the number of shasse of
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Series A-2 Preferred Stock redeemed in accordance with this subsection 6. Shares of Series A-2
Preferred Stock redeemed pursuant to this subsection 6 shall be redeemel ratably from each
holder thereof.

(b)  Sunender of Redeemed Series A-2 Preferred Stock. The holders of the
Serics A-2 Preferred Stock so redeemed shall prompily after such Chapter 7 Event surrender the

eetificate or certificates therefor, duly endorsed for transfer, at the office of the Corporation o
any transfer sgent of the Corporation. If less than al the shares of the Series A-2 Preferred Stock
represented by such cerifizates sumendeved by u holder are redeemed, a certficae representing
the shares of Scrics A-2 Preferred Stock not redeemed shall be issucd by the Corpration to such
holder.

() Rights of Holders of Series A-2 Preferred Stock After Reddemption. From
end after the date of redemption of Series A-2 Preferred Stock in ncordance with this subsection
6. all rights of the holders of shares of Series A-2 Preferred Stock required to he redoemed
hereunder as holders of Series A Preforred Stock shall cease with fespect to such shares, and
Such shares shall nof thereafier be transfesred on the books of the Corporation or be deemed to be
outstanding for any purpose whatsoever. The shares of Serics A-2 Preferred Stock not redeemed
shall remain outstanding sod envitled to 2l the rights and preferences provided herein

FIFTH. The Corparation shall have & perpeiual existence.
SIXTH. In furtherance of and not in limitation of powers conferred by statute, it is
further provided:

1. Flection of directors need not b by written ballo, except s and to
the extent provided in the By-laws of the Corporarion.

2. The Bourd of Directors is expressly authorized to adopt, amend or
repeal the By-laws of the Corporation. except 25 and 1o the extent provided in the By.laws of the
‘Corporation.

SEVENTH. Except 10 the extent that the General Corporation Law of the State of
Delaware probibits the elimination ar limitation of liability of dirtors for breaches of fiduciary
duty, o direstor of the Corporation shall be personally liable 1o the Corporation o ity
Stockholders for monewry camages for any breach of fduciary dury as 3 direcor,
rotwithstanding any provision of law imposing such liability. No amendment to or rapeal of this
Provision shall apply 10 or have any effect on the liability or allcged lability of any director of

the Corparstcn far or with tespect to any acts or amissicms of such director occunng prior 15
such amendment.

EIGHTH,

L Astions, Suits coedi or i the
Th:Cm-ponuunshaﬂ|mmilycnnpawnmwuriupnycmnm-edwhnudga

Tason of the fact that he is or was, or has agreed to become, a director or officer of the
Conporation. o i ar was serving. or has agreed w serve, at the request f the Corporatiam, as

1s
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direstor, officer or trustes of, or in  similar capacity with. another corporetion, psrtnership, joint
venture, must or other enterprise (inclucing any employes benefil plan) (all such persons being
referred (o hereafler as an “indempites”™, or by reason of sny uction alleged to have been token
or amitied in such capacity, against all expenses (including sttomeys’ fees), judgments, fines and
amounts paid in scitlement acnually and reasonably incurred by him or on his behalf in
connection with such action, suit or proceeding and any appeal therefrom, if he acted in good
faith and in a manner he reasonably belived to be in, or not oppased to, the best intorosts of the
Corparation, end, with respect to any criminal action o proceeding, had no reasonable cause to
belicve his conduct was unlewful. The termination of any action, suit or proceeding by
Judgment, order, settlement, conviction or upon a plea of nolo contendere ar its equivalent, shall
o, of itsclf, create a presumption that the person did not act in good faith and in a manner
‘which he reasonably beheved 1o be in, or not pposed to, the best interests of the Corporation,
and, with respect to any ¢riminal action or proceeding. had reasonable cause t believe that his
conduct was unlawful. Notwithstanding anything to the conrary in this Aricle, except as set
forh in Section7 below. the Corporation shall not indemnify an Indemnitee seeking
indemnification in connection with a procoeding (or part thereof) initiated. by the Indemnitee
uniess the inidiation tereof was approved by the Board of Dircetars of the Corporation.
Notwithstancing anything to the contrary in this Asticle. the Corporation shall not indemnify an
Indemitce to the eateat such Indemnitce is reimbursed from the proceeds of insurance, and in
the event the Cerporation makes any indemmfication payments 10 an Indemmitee and such
Indemnitee is subsequently reimbursed from the proceeds of insurance, such Indemnitce shall
prompily refund such indemnification payments 1o the Corporation to the extent of sach
insurance reimburscment.

2. Actions or Suils by or in the Right of, e Corporation. The Corporation shall
indemify any Indemnitee who was or is a party or is threatened to be made a panty to any
thresieaed, peading or completed action o suit by or in the right of the Corporation to procure a
Judgment in its favor by reason of the fact that he s o was, o has agreed to become, a director
or offiecr of the Corporation, o is or was serving, o his agreed (o serve, at the rquest of the
Corporation, 2.1 director, officer o trustee of, o in a similer capacity with, another corporation,
partacrship, joint venture. trust or other enterprisc (including any cmployee bencfit plan), or by
reason of any actian alleged 1o have been taken or omitied in such capacity, against all expenses
(including attomeys” fees) and. 1o the exient permitied by law, amounts peid in scitloment
actually and reasonably incurred by him or o his benalf in connection with such action, suit or
proceediag end any appeal therefrom. if he acted in good faith and in a manner he reasonably
believed 1o be in, or not opposed to, e best interests of the Corporation, except that no
indemification shall be made in respect of any clair, issuc o matier as to which such person
shall have been adjudged 1o be liable to the Corpavation unless and only 1o the extent that the
Court of Chancery of Delaware shll determine: upon application that, despite the sdjudication of
such habilty but in view of all the circumsiances of the case, sach peson s fairly and
Teasonably entitled to indemaity for such expenses (ineluding anomeys' fees) which the Coart of
Chancery of Delaware shall deem proper,

3 Indemnification for Expenses of Successful Party. Notwithstanding the other
provisions of this Article, to the cxtent that an Indernnitee has been successful, on the merits or
gtherwise, in defense of any action, suit or proceeding referred to in Sections | and 2 of this
Article, or in defense of any claim, issue or matter therein. or on appeal from any such action,
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suit or proceeding, he shall be indemmified ageinst all capenses (including atomeys” fees)
actually and reasonably incurred by him or an his behalf in connection therewith. Without
limiting, the foregoing, if any sction, suit or proceeding is disposed of., on the merits oF otherwise
{including a disposition without prejudice), without («) the disposition being sdverse (o the
Indemitee, (5) an adjudication that the Indemnitee was lizble 10 the Corporation, (c)  plea of
guilty o1 nola contendere by the Indemnitee, (d) an adjudication that the (ndemnitee did not act
in good faith and in & manner he reasonably believed to be in or not opposes! 1o the best interests
of the Corporation, and (2) With respect to any criminal procecding, an adjudication that the,
Indemnitec had reasonable cause to believe his conduct was unlawful, the Indemnitee shall be
considered for the purposes hercof to have been wholly successtul with respect thereto.

4. Norification and Defense of Claim. As u condition precedent 1o his right to be

indemmilfied, the Indemnitee must notify the Corporation in wriling as soon a5 practicable of any
action, suit, proceeding or investigation involving him for which indemnity will or could be
sought. With respect to any action, su, preceeding ar investigation of which the Corporation is
so notified. the Corporation will he envitled 1o paricipate therein at its own expense andlor to
assume the defense thereof at its own expense, with legal counsel reasanably acceptable (0 the
Indemnitce.  After notice from the Corporaiion o the Indemnitee of its election <0 to zssume
such defense, the Corporasion shall not be lishic to the Indemnitee for any legal or other
ceapenses subsequently incurred by the Indemnitee in connection with such claim, other than as
provided below in this Section 4. The Indemnitce shall have the right to employ his own counsel
in conncction wilh such claim, bur the fees and expensss of such counsel incurred afier notice
from the Corporation of its assumption of the defense thereof shall be at the expense of the
Indemnitee unless (a) the employment of counsel by the Indemnitee has been authorized by the
Corporation, (b) counsel to the Indemnitee shall have reasonably cuncluded that there, may be a
conflict. of nterest or position on any significant issuc between the Corporation end the
Indemnitee in the conduct of the defense of such action r (c) the Corporation shall not in fact
have employed counsel 10 assume the defense of such action, in each of which cases the fees and
expenses of counsel for the Indcmnitee shall be f the expense of the Corporation, except as
otherwisc expressly provided by this Article. The Corporation shall not be entitled, without the
consent of the Indemnitce, to assume the defense of any claim brought by or in the right of the
Corporation or as 1o which counsel for the Indemmitee shall ‘have reasonably made the conclusion
provided for in clause (b) above.

5. Advance of Expenses. Subject to the provisions of Scction 6 below, in the event
that the Carporation does not assume the defense pursuant to Section 4 of this Article of any
action, suif, proceeding or investigation of which the Corporation receives notice under this
Asticle. any expenses (including auomeys® fees) incurred by an Indemnitee in defending a civil
or criminal action, suit, proceeding e investigation or ny appeal therefrom shall be paid by the’
Corporation in advance of the final disposition of such matter; provided, however, that the
paymient of such expenses incurred by an Indemmites in advance of the final disposition of such
matter shall be made enly upan receipt of an undertaking by ar on behalf of the Indemnitee fo
repay all amounis so advanced in the cvent that it shall ultimately be determined that the
Indemitce is not entidled Lo be indemnified by the Corporation as suthorized in this Article
Such undertaking shall be accepted without reference to the financial ability of the Indemnitee to
make such repuyment.

NY—ssume
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6. Procedure for_Indemnification.  In onder 1o obwain indemmification or

advancement of expenacs pursuant to Section 1. 2. 3 ot S of this Article, Lhe Indemnitee shall
sabmit to the Corporation a written request. including in such rcquest such documentation and
information as is reasonably availzble 10 the Indemnitce and is reasonahly neeessary (o
determine whether and to what extent the Indemnites is entitled to indemnification or
advancement of cxpenscs. Any such indemnification or advancement of expenses shall be made
promply, &nd in any cvent within sixty (6) dsys after receipt by the Corporation of the writien
reyuest of the Indemnitee, unless with respect (o requests under Section 1, 2 or S the Corporation
determines within such sixty (60) day peried that the Indemnitce did not moct the applicable
standard of conduct set forth in Section 1 o 2, as the case may be. Such determination shall be.
‘made, with respect o a person who is  director or officer a the time of such detcrminstion, at
the optien of the Board of Dircetors of the Corporation, () by a majority vole of the directors of
the Corporation consisting of persons who arc not at thal (ime parties 10 the action, suit or
proceeding in question (“disinterested dircctors™), whether or not a quorum, (b) by a commities
of disinerested directors designated by a majority voie of such disinterested dircctors, whether or
ot 2 quorum, (c) by a majority vote of a quorum of the outstanding shares of stock of all classes.
entidled to vote for directars, voting as a single class, which quorum shail corsist of stockholders
Who are not  that time parties t the action, suit or procoeding in question, (d) if there arc no.
disinterested directors, or if such disinterested directors so dircet, by independent legal counscl
(who may. to the exient perminied by law, be regular legal counsel to the Corporation), or (¢) &
court of compatent jurisdiction.

7. Remedies. The right o indemnification or advances os gramted by this Article
shall be enforceable by the Indemnitee in any court of competent jurisdiction if the Corporation
denies such request, in whole or in part, or if no dispusition thereaf is made within the cixty (60)
day pericd referred © above in Section 6. Unless otherwise required by law, the burden of
proving that the Indemnitee is not entitled to indemnificetion or advancement of expenses under
this Aticle shall be on the Corporation. Neither the failure of the Corporation to have made a
determination prior w the commencement of such action that indemnification is proper in the
circumstances because the Indemnitee has met the applicable standard of conduet, not 2n actual
determination by the Corporation pursuant to Section 6 that the Indemnitee has not met such
applicable standard of canduct, shall be a defense o the action or create a presumption that the
Indemnitee has not met the applicable standard of conduct. The Indemmitec’s expenses
(including anomeys’ fess) incurred in comection with successfully establishing his right to
indemnification, in whole or in part, in any such proceeding shail also be indemnificd by the
Corporation.

8. Subsequent Amendment. No amendment, termination o repeal of this Article or
of the relevant provisions of the General Corporation Law of Delaware or any other applicable
laws shall affect or diminish in any way the rights of any Indemitee to indemnificarion under
the provisions hereof with respeet 1w any action, suit, proceeding or investigation arising out of
or relating 10 any actions, trensactions or facts occurring prior to the final adoption of such
amendment, termination of repeal.

9. OuerRights. The indemnification and advancement of expenses provided by this
Auticle shall not be deemed exclusive of any ther rights 10 which an Indemnitec socking
indcmnification or advancement of eapenses may be entitled under any law (common or
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statutory). agreement or vuie of stockholders o disinteresied directors ar otherwise, both as to
action in his official capacity and a3 t astion in =ny other capacity while. holding office for the
Corparation, and shall continue s to an Indemnitee who has ceased to be a director or officer,
and shall inure 1o the bencfit of the cstatc, heirs, cxceutors and administrators of the Indemmitee.
Nothing containad in this Asticle shall b deemed to prohibit, and the Corporation s specifically
autharized 10 enter into, agreements with officors and dircetors providing indemnification rights
and procedures different from those set forth in this Articie. In adition, the Corporation may, to
the extent authorized from time to ime by its Board of Directors, grant indermification rights (o
cthes employees or agents of the Corporation or other persons serving the Carporation and such
rights may be cquivalent to, or greater or less thun, thuse: set forth in this Article.

10.  Partial Indermnification. If en Indemnitee is entitled under any provision of this
Aticle 10 indemnification by the Corporasion for some or & portion of the expenses (including
axtomeys” fees), judgments, fines or amaunts paid in sealemen actually and reasonably incurred
by him o on his behalf in commection with any action, sut, proceeding or investigation and any
appeal thersfrom but not, however, for the toial amount thereof, the Corporation shall
neventheless indemnify the Indemnitce for the portion of such expenses (including aftomeys'
Tees). judgments, finea or emounts paid in setlement to which the Indemmites is coitled,

1. Insurance. The Corporation may purchase and maintain insurance, st its expensc,
10 protect itself and any dircctor. officer. emplayee or agent of the Corporation or another
corporatian, partnership, joint venture, trust or other cnterprise (including any cmployee benefit
plan) against any expense, liability or low incurred hy him in any such cagasity, o arising out of
his status as such, whether or not the Corporation would have the power to indemaify such
person against such expense. lizbiltty or 10ss under the Generel Corporation Law of the State of
Delaware.

12 Merger or Consolidation. I the Carporation is merged into or cansolidated with
énother corporation and the Corporation is mot the surviving carporation, the surviving

13.  Savings Clawse. If this Anticle or any portion hereof shall be invalidated an any
ground by any court of competent jurisdiction, then the Corporation shall nevertheless indemnify
cach Indemmitee as o any expenses (including attomeys” fees), judgments, fines and amoants
paid in setlement in connecticn with any action, suit, procceding or investigation, whether civi.
criminal or adrministraive. including an action by or in the right of the Carperation, 1 the fulles,
Outent permitied by any applicable portion of this Aricle that shall not have been invalidated and
1o the fullest extent permuiticd by appicable k.

14.  Definitions. Terms used hercin and defined in Section 145(h) and Section 145¢;)
of the General Corporation Law of the State of Delaware shall have the respective mesnings
assigned 1o such terms in such Section 145(h) and Section 145().

. 13, Subsequent L egislation. If the General Corporation Law of the Statc of Delaware
s aruended after adoptien of this Aicle 10 expand further the indemnification permitied to

[
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Indemnitees, thn the Corporation shall indemity such persons to the fullest exient permitted by
the General Corporation Law of the State of Delaware, a5 so amended.”

NINTIL. Board of Directors.

1. Subject to subsection 5 below, the maximum number of directors which may
comprise the Corporation's Board of Dircctors (the “Board™) shall be seven (7) and, subject to
the terms and conditions of any stockholders agreement to which the Corporation is  paty, the
affirmative vote required for action by the Board has been fixcd at a majority of the members of
the Bourd, provided, that the number of directars comprising the Board immediately following
the cansummation of the transactions contempltcd by the Purchuse Agreement shall be five (5).

2. Subject 1o subscctions 4 and § below, all of the Series A Preferred Stock, whether
mow owned or hereafier acquircd. shall be voted 1o elect direstors in accordance with the
following:

(&) Upon hiring of a chief exscutive officer of the Corporation, the holders of
the Serics A Preferred Stock shall appoint such chief cxccutive officer 2s a member of the Board.
“The chief exccutive offices of the Corporation may be removed from the Board only upon being
designaicd for emova) by the Peguot Designees and the Lucent Designees (cach a5 hercinafter
defined), and the Board shall thereafter act prompily to remove such mermber, IF the chief
execulive officer of the Corporation dies. resigns, is removed, o7 otherwise ceases o serve a 3
member of the Board, the Corporation shall give notice to the Pequot Designess and the Lucent
Designees and they shall joindy and prompuly, upen replacement of the chief executive officer,
designate such replacement as a successor member of the Bowrd, and the Board shall act
‘promprly to fill the vacancy with such desigree

(®)  For as long as the initial purchasers of the Serics A-1 Preferred Stock and
any enity which controls,is controiled by, o is under comman control with, such purchasers or
any entity formed as  result of a reorganization of such purchasers {together "Pequot™) own at
least rwenty-five percent (25%) of the Series A-1 Preferred Stock purchased by Pequot pursaant
o the Puthase Agrecmnt. the Serics A-1 Preferred Stock shall be entitled to appeint two
members of the Board (the “Pequot Designegs'™) who shall be reasonably acceptable to Lucent
Technologics. Th initial Pequot Designees arc Gerald A. Poch and Martin Hale. Encept as
othervise provided herein, each such Pequot Designee may be removed only upon being
designated for removal by Pequot. and the Board shall act prompily 1o remove any Pequot
Designee o designated. 1f any such Pequot Designee dies, resigns, 16 removed, or otherwise
ceases 10 serve 23 2 member of the Board, the Corporation shall give notice 1o Peguor, and
Pequot shall promyly designate & sucoessor in accordance with this subparagraph and notify the
Board of their selection. snd the Board shal st promply to il the vacancy with such designee.
Notwithstanding the foregoing, if the initial holders of the Serics A-1 Preferred Stock shall be
required 10 purchase sdditional Series A-| Preferred Stock in aceordance with the Purchase
Agreement, and fail to comply with such requirement by the date specified in the Purchase
Agreement, (i) the size of the Board shall be auomatically reduced by such number as shall
leave one Pequot Designee, (i) Pequot shall thercafter be entitled to appoint ane member of the
Board and (i) Martin Hale or such other Pequot Designee (or Pequor Designes, os he case
may be) as shall be designated by Lucent Technologies shall immediately cease to be a dirocton
of the Campany.,
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(e)  For as Jong s Lucent Technologies and any entity which conuls, is
controlled by, or is under comman control with, Lucent Technologies or any entity formed as a
result of & reorganization of Lucent Technologies (together *Lucent”) own at least twenty-five
peicenL (25%) of the Series A2 Prefemed Stock purchased on the date hereof, Lucent
Technologies shall be entitled to sppoint two members of the Board (the “Lucent Designces™)
who shall be reasonably acceprable to Pequot. The initial Lucent Designees are Ralph E. Faison
and John C. Huang. Each such Luccnt Designce may be removed only upon being designated
for removal by Lucent Technologies. and the Board shall act promptly 1o remove any Lucent
Designee so designated. If any such Lucent Designee dies, resigns, is removed, or otherwise
ceases o serve as a member of the Board, the Corporation shall give notice to Lucent
Technologjcs, and Lucent Technologies shall promptly desigmate a successor in accordance with
this subparagraph and notify the Board of their selection, and the Board shall act prompily to fill
the vacancy with such designes.

3. Atthe neat stockholders’ meeting at which additianal members of the Bord are
10 be elected, the holders of the Series A Preferred Stock shall vote their respective shares and
take all other actions reasonably necessary to mainizin the number of members of the Board ot
five (5) and maintain the majority voting provision provided in subsection | abave.

4. Each holder of Serics A Preferred Stock shall (1) be present in peracn o by proxy
at any meeting of Stockholders 1o elect directors, for purposes of establishing a quoram, (i) vote
his, her or its shares of Serics A Prefemred Stock for, or to give his, her or its written consent to
the clection of the chief executive officer. the Pequot Designees, and the Lucent Designees, and
(i) vote his, her or its shares of Series A Preferred Stock for, or to give his, her or its written
consent 10 the removal of the chief executive officer o any Pequot Designes or Lucent Designee
desigantcd for removal in accordance with the provisions of this clause NINTH.

S. At such fime e determined by either the Board or the Lucent Designees the
‘number of diteciors comprising the Board shall be increased 1o seven (7). In such even, (i)
Pequot shall have the right to appoint one additional member of the Bourd in the seme manner as
set forth in subsection 2(b) hercof (such additional member 1o be deemed a third Pequot
Designee) and the provisions of this clouse NINTH relating 1o Pequot Designees shall be
applicable to such additional memher and (i) the Board shall have the right 1o sppoint one
additional member of the Board.

6. If 2 Chapter 7 Event hus occurred, the number of directors comprising the Board
shall be automatically increased to that number which. upon designation by Pequot of all of the
additional members of the Board, would result in a majority of the directors being appointed by
Pequot. Pequot shall have the right 1o appoint all of such additional members of the Board in the
same manner as set forth in subsection 2(b) hercof (such all of such additional members 1o be
deemed Pequot Designees) and the provisians of this clause NINTH relating to Pequot
Designees shall be applicable o such additional members

[Remainder of page intentionally lefl blank.]
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IN WITNESS WHEREOF, the Corporstion has caused this Amicnded sad
Restated Centificxte of Incorporation 1o be signed by |is Chief Exeeutive Officer his 1%V dsy of
May, 2001,
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